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1. Introduction
A common policy on irregular immigration is emerging in the EU as part of the
wider Area of Freedom, Security and Justice (AFSJ). The 2009 Stockholm
Programme, the third multi-annual programme in the EU’s AFSJ, has positioned
“the fight against illegal immigration” and the “strengthening of external border
controls” at the top of the EU’s policy agenda until 2014.1 While the Treaty of
Lisbon has further reinforced the EU’s role in these domains, it has also placed
the safeguarding and protection of fundamental rights at the heart of the EU’s
action in all its policies by granting a legally binding status to the EU Charter of
Fundamental Rights (hereinafter the EU Charter) and calling for the Union to
accede to the European Convention on Human Rights (ECHR), thus opening up
a new phase in European integration for an emerging European architecture on
fundamental rights.
One of the challenges now is how best to make the EU Charter a living
document for those whose lives are touched by EU law and policies, including
undocumented immigrants, and enable them to fully enjoy the rights enshrined
within it. The ‘implementation gap’ of fundamental rights has been said to
constitute one of the remaining unfinished tasks for Europe in times where there
are still “no grounds for complacency” when it comes to human rights
protection.2 The European Commission has expressed concerns about the lack of
awareness and information amongst the public on ways to obtain redress for
breaches and/or non-delivery of EU Charter rights.3 The lack of awareness and
inaccessibility are areas of particular concern for those individuals presenting a
higher degree of vulnerability and insecurity in the Union. Non-EU nationals
who are irregularly entering, resident or working in the Union – undocumented
migrants – are amongst the most vulnerable groups as their insecure legal status
favours their exposure to human rights violations and inhuman treatment.4 This
is even more so in relation to specific categories of people such as women and
children.
Their vulnerability is particularly sensitive in the current period of economic
unrest and recession across the Union where solidarity, welfare and the wellbeing of populations are increasingly in conflict. Their insecurity is further
exacerbated in a phase where ‘anti-immigration’, nationalistic and extreme-right
discourses and policies advocated by certain European leaders and
representatives at various Member State levels are increasing in pace and
acceptability.
The EU’s irregular immigration policy exerts a profound and multifaceted effect
on a number of fundamental rights of undocumented migrants. The primary
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policy focus until now, however, has been far from focusing on ‘rights
protection’. In fact, ‘the irregular migrant’ as a rights holder remains an invisible
category in mainstream EU-level official discourses and the personal scope of
AFSJ policy agendas, which during the last few decades have been primarily
concerned with repressive, preventative, criminal- and surveillance-oriented
measures, funding and initiatives. Undocumented migrants have been treated as
if they were not legitimate beneficiaries of the fundamental rights that the AFSJ
bestows. The work of academics, civil society organisations and key
international and regional human rights actors has been rich however in showing
that irregular migrants do have rights, 5 not only as enshrined in relevant
European and international human rights instruments but also now in the EU
Charter. Their lack of legal status, or the irregularity pertaining to certain
administrative aspects of that status, does not detract from their entitlement to
protection, basic services and effective remedies when these very rights are not
delivered by the relevant public authorities.
The EU appears to have been operating under the (false) premise that irregular
migrants hold no rights and henceforth should remain excluded from its AFSJ.
This is illustrated by the discursive framing of rights in the Stockholm
Programme which discusses rights only when applied to EU citizens and (to a
lesser extent) those qualified as “legally residing third country nationals.” 6
Further, there is currently no EU legislative measure which aims at facilitating
access to rights by undocumented migrants. The apparent lack of ‘legal
competence’ granted by Article 79.2 of the Treaty on the Functioning of the
European Union (TFEU) to legislate from a rights-based viewpoint beyond
those individuals labelled as ‘legally residing third country nationals’ has
reinforced this ambivalent position.7 The approach of the European Commission
and other EU agencies such as Frontex (the EU borders agency) and Europol
(European Police Office) has served to reinforce the perception of irregular
immigration as a threat to Europe’s security and as a phenomenon to ‘fight
against’, lending force to a policy stance which prioritises migration control and
security issues over a fundamental rights agenda. This in turn has legitimised
the proliferation of EU policies and laws, financial frameworks (in the context
of the current Framework Programme on Solidarity and Management of
Migration Flows 2007-2013) and law enforcement practices focused on
strengthening external border controls, surveillance technologies and the logics
of detention and expulsion (return and readmission) and criminalisation (of
solidarity and irregular employment).
Such a security-oriented approach, however, makes the effective delivery of
fundamental rights to undocumented migrants a profound challenge on the
ground. There is a large body of evidence emerging from social sciences
research and civil society organisations proving the ineffectiveness of these
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public policy responses as well as the obstacles they create for the access by
individuals (irrespective of the degree or nature of irregularity) to fundamental
rights such as health, fair working conditions, education and housing.8 These
policies focus on limiting, and sometimes even criminalising, the few informal
solidarity and inclusion channels which are in fact the ones allowing these
people to have access to any dignity and certain basic fundamental rights.
The legally binding nature of the EU Charter, while not creating new Union
competences and respecting the principle of subsidiarity 9 , creates new
responsibilities for the authorities at Member State level when implementing EU
law and policies. The ‘principle of subsidiarity’ has also been given special
salience by the Treaty of Lisbon. Yet, little attention has been paid so far at EU
level to the role of local and regional authorities (LRAs) in devising,
implementing and evaluating/monitoring these policies from a fundamental
rights perspective.
LRAs are already involved however in the delivery of fundamental rights
through their services provision competences in areas such as health, housing,
employment and education. LRAs, and urban-level bureaucracies, are the firstline actors in the practical delivery and access by any individual to the EU
Charter. As the CoR has underlined “it is at the local level that many of these
fundamental rights [as envisaged by the EU Charter] are provided for and
guaranteed, for instance in relation to healthcare (Article 35 of the Charter),
education (Article 14), social security and social assistance (Article 34), etc”.10
This role has also been acknowledged by the Council of Europe’s Congress of
Local and Regional Authorities.11 The weakness characterizing undocumented
immigrants from a rights viewpoint becomes more challenging at local and
regional levels. LRAs are the ones facing and addressing the everyday affairs,
basic needs and inclusion/exclusion processes stemming from the presence of
undocumented migrants and their families. The urban level is the one where the
actual test of the extent to which fundamental rights are being effectively
delivered, and the compatibility of irregular immigration policies with the EU
Charter, takes place. They experience, in the first instance, the exclusionary
effects of the EU security-oriented approach over a local context where poverty,
discrimination and social exclusion are displayed most visibly.
The relationship between the EU Charter and EU irregular immigration and
external border policies remains a dynamic and contested one in a post-Lisbon
Treaty landscape. The compatibility between EU irregular immigration policies
and the EU Charter at local and regional levels calls for close scrutiny and
debate. It is at the urban level where the paradoxes and gaps between the
security-oriented and rights-inclusive policy approaches are more strikingly
revealed. The prevailing focus on EU irregular immigration and borders policies
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complicates the social inclusion work of local and regional actors and authorities
in fulfilling their obligations to protect the fundamental rights of undocumented
people. LRAs are often encouraged to adopt experimental strategies in order to
ensure proper delivery of services, address poverty and social exclusion.
This study addresses the role of LRAs in facilitating access to fundamental
rights and in preserving the dignity of undocumented immigrants in the EU. It
does so by examining the following research questions:
1) What are the guiding policy approaches and gaps in EU irregular
immigration policy?
2) What have been the main effects of current policy priorities and practices on
the phenomenon of irregular immigration in Europe?
3) What are the main obstacles preventing undocumented immigrants from
enjoying fundamental rights in the domains of health, education, housing and
fair working conditions?
4) What has been the role of LRAs in the delivery of fundamental rights to
undocumented immigrants and which practices can be underlined for having
played a positive role in ensuring access to fundamental rights by
undocumented people?
On the basis of our analysis of these four questions, we draw conclusions and
propose a set of ‘points for reflection’ for the upcoming Annual Dialogue
between the Committee of the Regions (CoR) and the European Union Agency
for Fundamental Rights (FRA) on Multilevel Protection of Fundamental Rights.
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2. EU Irregular Immigration Policy: Policy
Approaches and Gaps
The phenomenon of irregular immigration has been a salient and sensitive issue
in policy-making and public debate over the last three decades of European
integration. It has gained particular importance on the EU agenda since 1999
when the entry into force of the Amsterdam Treaty transferred the immigration
domain to EU (shared) competence.
An evaluation of the EU’s policy stance on irregular immigration since 1999
reveals an approach preoccupied with policy measures focused primarily on
security and migration control. By contrast, academic research analysing and
evaluating EU legislation and official EU policy documents has shown that very
little attention has been devoted to the position of irregular migrants as holders
of fundamental rights, or to ensuring the protection and effective delivery of
those rights.12 Indeed a rights-based approach or fundamental rights component
has been virtually absent from the EU’s irregular immigration policy. Now,
however, the entry into force of the EU Charter is bringing this ‘policy gap’ into
focus and calling into question claims that the EU has no competence to act in
the ‘rights protection’ dimension of irregular immigration.
The migration control approach predominant in EU policy responses and
discourses on irregular migration can be seen in the focus on return/readmission
(expulsion measures), criminalisation of solidarity and ‘illegal employment’,
and the proliferation of surveillance and border control practices. Legislative
measures such as the Returns Directive,13 or those related to criminalising the
facilitation of entry and residence 14 and ‘illegal employment’ 15 illustrate this
approach, as do the growing powers of EU security agencies such as Frontex
and Europol and the development of costly security and surveillance
technologies for purposes of border control and migration management,16
The EU’s prioritisation of a security-oriented approach to irregular immigration,
and relative lack of a rights and social inclusion agenda for undocumented
migrants, is supported by funding instruments under the current financial
Framework Programme on Solidarity and the Management of Migration Flows
for the period 2007-13. Of the four funds which constitute the Programme,
undocumented migrants fall within the scope of the two – the External Borders
Fund and the European Return Fund – focused on the prevention of irregular
migration and the return of undocumented migrants. They are, however,
systematically excluded from the European Refugee Fund and the European
Integration Fund, which are reserved exclusively for “recognised refugees or
asylum seekers” and “legally residing third country nationals”, respectively.
5

This is not to say that rights and social inclusion related aspects have been
entirely excluded from the discussions and legislative action pertaining to
irregular migration in the context of the EU’s AFSJ agenda.
Initiatives concerning ‘unaccompanied minors’ provide an example where
consideration of rights have been taken into account. The European Commission
Action Plan on Unaccompanied Minors (2010-2014)17, despite maintaining the
central objective to help member states devise measures to facilitate the return of
the high number of unaccompanied minors who do not require international
protection, nevertheless underlined that “the solution cannot be limited to return
because the issue is much more complex and multidimensional and there are
clear boundaries to the Member States’ freedom of action when dealing with
unaccompanied minors”. It also states that:
EU legislation and policies do not address the situation of minors who
cannot be returned, leaving the granting of residence permits for
compassionate, humanitarian or other reasons to national
legislation…a legal status should be granted to unaccompanied minors
entitling them to at least the same rights and protection as beforehand,
and suitable accommodation should be found. The minors should be
supported in their path toward successful integration in the host
society.18
In the same vein, both the Employers Sanctions Directive,19 which lays down
common minimum standards on sanctions applied to employers infringing the
prohibition of employment of irregular migrants, and the Returns Directive,
which provides minimum common standards and procedures for member states
removing irregular third country nationals from their territory, include
provisions which grant minimum guarantees and safeguards for irregular
migrants.20 Yet the fundamental rights dimension of these laws and policies is
not at the heart of their objectives: they neither ensure a proper degree of
protection nor position the protection of fundamental rights as the starting point.
These few sets of rights and guarantees are exceptions to the general
environment of control, prevention and criminalisation and their applicability
and enforcement in the national arenas are open to question.
However, it should be acknowledged that efforts are being made at the
institutional level of the EU to develop policy approaches around access to
rights and social inclusion, and which could go some way to fill the policy gap
left by the dominant security and migration control approach, although their
actual impact has yet to be fully felt. Particularly inside the European
Commission, competing policy approaches spearheaded by Commission
departments working on equal opportunities, employment and health-related
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strategies have looked beyond control and prevention concerns and linked
irregular immigration with issues of social inclusion and access to fundamental
rights in Europe. These place undocumented migrants within the category of
‘vulnerable’ or ‘disadvantaged’ groups and include references to irregular
immigrants in the framework of policy coordination initiatives on social
inclusion and funding actions to examine and support the situation of
undocumented migrants.21
This rights-based approach has recently received support by the European
Parliament’s Committee on the Environment, Public Health and Food Safety,
whose Report on Reducing Health Inequalities in Europe 22 called on EU
Member States to:
… ensure that the most vulnerable groups, including undocumented
migrants, are entitled to and are provided with equitable access to
healthcare; calls on the Member States to assess the feasibility of
supporting healthcare for irregular migrants by providing a definition
based on common principles for basic elements of healthcare as
defined in their national legislation [and] … to promote access to
high-quality legal advice and information in coordination with civil
society organisations to help ordinary members of the public,
including undocumented migrants, to learn more about their
individual rights.
The Committee of the Regions has also recognised the deficiencies in the way
rights are guaranteed in practice and has repeatedly emphasised the indivisibility
of fundamental rights (as recognised in the EU Charter) of every individual
living in the territory of the EU independently of nationality or immigration
status. It has called for improvements in the protection of vulnerable groups or
‘the weak’, 23 and has regretted that current EU policy does not “currently
provide for any improvement in the rights and obligations of people from third
countries”.24
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3. The Europeanisation
immigration
policy:
obstacles

of irregular
Effects
and

What are the effects of current EU and national irregular immigration policies
on the delivery of fundamental rights and what are the obstacles to access those
rights by undocumented migrants at regional and local levels?

3.1 Effects
Before outlining the effects of irregular immigration policies, it is important to
distinguish between ‘effects’ and ‘effectiveness’ of policy measures.
‘Effectiveness’ is often measured against the desired ‘public intended goal’ or
policy outcomes which appear to dominate in the EU, i.e. to prevent and reduce
irregular immigration. This framing necessarily sets aside fundamental rights
considerations because, as shown in the previous section, these are not a priority
in current EU policies covering irregular immigrants. ‘Effects’ relate to the
actual impact and practical outcomes of these policies: as will be seen below, in
the case of irregular immigration policies, these include increased casualties
among irregular migrants attempting to reach European shores and obstacles to
the effective and genuine delivery of fundamental rights.
It remains difficult to accurately assess the impact of policies on overall volumes
of irregular migrants. Due to the lack of reliable data, 25 policy-making and
public discussions are often marked by speculative and sometimes wrong
assumptions, with the scale of the actual social problem remaining largely
unknown and misrepresented in policy debates. For instance, a wide range of
estimates have been cited in EU policy documents of the irregular migrant
population in Europe, with figures ranging between 2 to 8 million. However,
independent social science research carried out by the Commission-funded
CLANDESTINO project (“Counting the Uncountable: Data and Trends Across
Europe”) placed this figure at somewhere closer to 3.1 to 5.3 million in 2002,
decreasing to between 1.9 to 3.8 million immigrants residing in the 27 EU
member states in 2008. 26 Figures collected by the Frontex Risk Analysis
Network also show an overall decrease in the volume of irregular migrants
coming to the EU since data collection began in 2008.27
There is little evidence demonstrating a causal link between the above-described
statistical trends and restrictive immigration policies and tighter border controls.
Indeed, the available evidence from the literature suggests that, although
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immigration policies do have some effects on migration flows, these tend to be
relatively small compared to other economic, social and political factors.28
Undoubtedly, immigration restrictions will to some extent succeed in preventing
a certain number of potential migrants from entering the EU, as well as blocking
access to regular employment, public services and regular housing. But a
continuous in-flow of irregular immigrants as well as the overstaying of those
who are already in the country (which, as research conducted in 12 EU countries
under the CLANDESTINO project indicates, is usually the most common
pathway into irregularity)29 suggest that such policies are relatively ineffective
in preventing or reducing irregular migration. Border control enforcement in
particular has been found to be costly, ineffective and risks violating the rights
of irregular entrants. Research indicates that one unintended consequence of
tighter border controls is to displace irregular migration to more dangerous
routes for sea and land crossings.30 A 2006 briefing to the European Parliament
found that efforts to limit arrivals of irregular migrants had just such a
displacement effect leading to an increasing number of fatalities at the EU’s
external borders.31
Although one cannot be precise regarding the number of deaths each year at the
EU border by migrants attempting to enter Europe, attempts have been made by
NGOs and international organisations to systematically document fatalities.
These estimates indicate that the number is high, particularly at the EU’s
southern maritime border. One estimate suggests that as many as one in four
migrants crossing by sea has lost their life during the journey, 32 while the
International Centre for Migration Policy Development (ICMPD) has put the
number of deaths in the Mediterranean in the decade between 1991 and 2003 at
10,000.33 United for Intercultural Action, an NGO that has been monitoring and
documenting deaths as a result of EU immigration policies, has recorded 15,551
deaths since 1993.34
In light of the links between border control measures and the high numbers of
migrant fatalities, questions must be asked regarding the proportionality of the
policy responses taken. These questions become all the more pressing given the
doubts over the overall efficacy of the measures and the increasingly high
financial burden they impose on national and EU budgets in a period of
economic recession. Frontex has seen a substantial increase in its budget from
€6 million in 2005 to €86 million in 2011,35 and a growing proportion of the EU
financial resources is being allocated to the development of new EU-level
border control and security technologies. 36 Security technologies in particular
are becoming an increasingly relied upon, yet untested, policy option in the socalled ‘fight’ against irregular immigration. Given that, as highlighted above,
irregular entry is the least-common form of pathway into irregularity, one might
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ask whether funds would be better channelled towards addressing the challenges
associated with irregular migration in the countries of destination.
For those individuals who manage to enter the EU territory clandestinely or, as
is more commonly the case, fall into a situation of irregularity having entered
legally, immigration policies aimed at identifying irregular migrants or blocking
irregular employment are inconsistent with a fundamental rights and social
inclusion perspective. According to Eurostat, third-country nationals are at
significantly greater risk of poverty or social exclusion. 37 The particularly
precarious situation of irregular migrants has been documented by numerous
reports by NGOs,38 as well as the EU. The European Annual Report on Social
Protection and Social Inclusion of 2009 makes several references to the
vulnerable situation of irregular migrants, particularly in relation to healthcare.39
Its 2010 report identified irregular migrants as a category increasingly
represented among the population affected by homelessness. 40 The following
section explores in greater depth the causes of social exclusion and poverty and
obstacles to access by irregular migrants to fundamental rights.

3.2 Obstacles
Despite being entitled to a range of fundamental social and economic rights
enshrined in European and international legal protection frameworks, ensuring
the practical delivery of these rights has proved a major challenge.41
Although so-called ‘internal gate-keeping policies’, such as labour inspections,
obligations to register with local authorities and frequent checks of residence
status, appear to be more effective than border controls, the financial costs and
administrative complications of deportation procedures undermine their impact
on overall numbers. Rather than making migrants leave, they can have the effect
of driving migrants further into “informal, shadow and niche activities”.42 Thus,
legislation criminalising irregular migration exacerbates illegality. At the same
time, it blocks the channels that provide migrants with a degree of solidarity and
social inclusion, contributing to the progressive social marginalisation of these
individuals, and pushing them into situations of poverty and destitution.
There are several general, horizontal obstacles hindering access to rights.
Among the most important are, first, the lack of legal or administrative status,
which sharply increases the barriers to accessing rights and vulnerability to
abuse and exploitation. This despite the fact that fundamental rights should not
depend on the discretionary power of the state; rather the state has the obligation
to safeguard access to rights independent of the legal status and nationality of
the recipient. Second, undocumented migrants are reluctant to approach service
providers for fear of being identified as irregular and subsequently deported.
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This is particularly acute when local authorities are expected to act as ‘police’
and are delegated the task of enforcing restrictive national immigration laws.43
This has the effect of reducing the few informal channels of solidarity through
which undocumented migrants have access to rights.
The following sections examine the sector-by-sector barriers in the areas of
employment, health, housing and education that are linked to the general
obstacles outlined above.

3.2.1 Employment
The right to fair working conditions, as enshrined in Article 31 of the EU
Charter, entitles all workers regardless of status to minimum labour standards
including compensation for work accidents, the right to sick leave and rest
periods,44 together with the right to fair pay (provided for by Article 23.2 of the
Charter). However, there is a considerable gap between labour rights –
nominally enshrined in both EU and international legal instruments – and their
application to undocumented workers.
Formal exclusion from the labour market leads undocumented migrants to seek
informal, undeclared work, putting them beyond the reach of standard
safeguards and frequently making them victims of labour exploitation. Studies
and research indicate a high occurrence among this category of unpaid wages,
no holidays, long hours, dangerous conditions and uncompensated work
injuries.45
Formally many Member States recognise the right of irregular migrants to join
trade unions – a key vehicle for irregular migrants to claim their labour rights.
However, several practical barriers hinder undocumented migrants from filing a
complaint against their employer and accessing effective remedies against
instances of labour exploitation.
First, lack of awareness of labour standards and the right to judicial redress,
sometimes stemming from an absence of trade unions in certain sectors, such as
domestic work, can pose obstacles. 46 Second, fear of expulsion, linked to
intimidation by employers or mistrust of police and institutions, also hinders the
reporting of labour law violations. This is particularly the case where labour
justice procedures are not independent of the immigration enforcement system.47
In many instances, migrant workers are not entitled to a residence permit nor
protection from expulsion during legal procedures, and insecurity of residence
therefore forms another barrier to effective redress. Finally, the absence of legal
assistance can constitute an important obstacle to the enjoyment of irregular
workers’ rights, e.g. if they do not possess the means to pay a lawyer.
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3.2.2 Healthcare
Access to healthcare is enshrined in Article 35 of the EU Charter, while the
International Covenant on Economic, Social and Cultural Rights (ICESCR)
stipulates that every person has the right to the highest attainable standard of
physical and mental health, obliging states to give access, at a minimum, to
essential primary healthcare and primary and emergency medical care. 48 A
decision by the European Committee on Social Rights (responsible for
interpreting the European Social Charter) in the collective complaint
International Federation for Human Rights (FIDH) v. France, No. 14/2003 of
September 2004, found that “legislation or practice which denies entitlement to
medical assistance to foreign nationals, within the territory of a State Party, even
if they are there illegally, is contrary to the Charter”. Yet despite the obligations
on state parties, the project “L’accès aux soins un droit non-respecté en Europe”
found that 70% of irregular migrants surveyed said they had faced barriers when
attempting to access healthcare in Europe to which they were entitled.49
In certain cases, the obstacles restricting access to healthcare are composed of
formal or legal barriers. There are marked differences between national
legislations of EU member states in terms of access to healthcare for irregular
migrants. For instance, Germany, Greece and Switzerland limit access to
emergency care only.50 Yet, even in those countries where national legislation
grants more expansive access to healthcare, practical barriers play an important
role. The EU-funded project “Access to healthcare for undocumented migrants”
found that the main obstacles faced by irregular migrants when seeking medical
care in the EU were: first, the requirement to provide documentation proving
their ability to cover hospital expenses; second, the lack of information about
their right to healthcare; third, ‘the duty to denounce’ placed on hospital
administrations in some member states and fourth, a lack of translators and
cultural mediators.51
Lack of information on the right to healthcare is not only a problem among
migrants themselves (data reveal that only a quarter of undocumented migrants
theoretically entitled to healthcare are aware of this right), 52 but also among
medical practitioners and health providers. Certain EU countries lack clear
regulations on access to healthcare for undocumented migrants, 53 generating
confusion at the level of implementation and arbitrary decisions. 54 In many
countries there is a high decentralisation of competences to regional and local
entities and many local authorities have been found to lack information about
undocumented migrants’ entitlements and may illegally deny migrants’ the right
to access publicly subsidised health care.55

13

3.2.3 Housing
The right to an adequate standard of living 56 includes (but is not limited to)
adequate housing and is closely linked with the protection of other rights such as
that of human dignity (Article 1 EU Charter) and, where families are implicated,
the rights of the child (Article 24). The European Committee on Social Rights,
in the complaint Defence for Children International (DCI) v. the Netherlands,
No. 47/2008 of October 2009, declared that the exclusion of undocumented
children from the provision of adequate shelter was contrary to the European
Social Charter, even if they are not residing lawfully on the territory. Despite
this ruling, 52% of irregular migrants interviewed for the project “L’accès aux
soins un droit non-respecté en Europe” claimed to live in insecure
accommodation and 34% considered their housing conditions dangerous or
harmful to their children.
In terms of formal obstacles, few member states grant explicit rights for
undocumented families to access housing and undocumented migrants,
including families with children, are generally not eligible for housing assistance
due to the lack of a residence permit. Families also encounter several practical
obstacles, including a chronic shortage of housing in several member states,
compounded by discrimination in the allocation of social housing.57 Access to
private housing is restricted by migrants’ precarious financial position (a clear
example of the way in which non-access to certain rights, such as employment,
impact on access to other fundamental social rights). Access to private housing
is further impeded by national laws forbidding and in most cases, criminalising
the renting of private housing to irregular migrants. For instance, the assignation
of houses to irregular migrants constitutes a criminal offence sanctioned with a
fine and/or imprisonment in Italy, France, Germany, Greece, Denmark,
Hungary, Romania, Czech Republic and Malta.58

3.2.4 Education
The right to education, as enshrined in Article 14 of the EU Charter, together
with a range of international protection instruments, obliges the provision
(regardless of legal status) of free and compulsory access to primary education
and access to secondary education and to vocational training on an equal basis
with nationals of the state concerned. 59 A study by PICUM of nine EU Member
States found that while the right to education was protected by law and not
explicitly denied to undocumented children in national legislation, considerable
obstacles on the ground prevent children from accessing this basic entitlement.60
Barriers stem from administrative difficulties associated with registering in
national school systems: for instance some schools require a residence permit or
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other identification documents for enrolling pupils. Organisations assisting
undocumented families have reported cases of schools being reluctant to accept
undocumented children and schools in certain regions in Germany have been
obliged to denounce undocumented migrants to the police.61 Even where there is
no duty on schools to denounce, fear of detection among parents can prevent
them from registering children in education systems. Irregular migrants are also
affected by practical barriers which stem from their position of economic and
social marginalisation, including a lack of assistance in covering school-related
costs, linguistic problems and precarious living conditions which can interrupt
schooling.62

15

4. Delivering Fundamental Rights to
Undocumented Immigrants: Selection of
Practices by Local and Regional
Authorities
LRAs have the choice to become active players in delivering fundamental rights
by playing a key role in overcoming the obstacles to fundamental rights access
by undocumented immigrants. City officials and practitioners are often in a
position calling upon their formal and informal competences to mitigate, at
times in rather imaginative fashions, some of the exclusionary consequences
emerging from the security-oriented approach predominating in national and EU
public policies on irregular immigration. 63 LRAs have the complex task of
navigating between conflicting policy agendas and implementing (state-centric)
immigration laws that are unsuitable for evolving urban and social environments
characterised by complex processes and populated by persons facing exclusion,
poverty and inequalities.64 The city offers a privileged public (networked) space
from which to witness and examine the tension between restrictive national
migration policy agendas and the effective delivery of the EU Charter to every
individual as part of a wider social inclusion (service delivery) agenda.
This section offers a selection of practices and experiences carried out by LRAs,
in their own capacity or in cooperation with other local and regional actors, in
the delivery of fundamental rights to undocumented people. They include a
variety of examples of formal and informal policy interventions addressing
horizontal and sector-by-sector barriers affecting access to rights in the domains
of health, education, housing and employment, as well as access to justice.65
The publicly available information on the provision by LRAs of fundamental
rights to undocumented immigrants is generally scarce. The evidence provided
here is mainly based on a contribution by the Platform for International
Cooperation on Undocumented Migrants (PICUM), an NGO aimed at
promoting respect for the human rights of undocumented migrants within
Europe. 66 It also includes input by Eurocities, a network of the local
governments of more than 140 large cities in over 30 European countries, and its
social affairs working group on migration and integration. 67 This is
complemented by other publicly available sources and data, such as reports by
the Congress of Local and Regional Authorities (CLRA) of the Council of
Europe, websites of local and regional authorities and other civil society
organisations working on the issues at stake. Relevant academic sources and
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reports by key actors working in this field, such as the FRA, have been also
taken into consideration.
The presentation of practices by LRAs and other relevant actors at local and
regional levels, facilitating the provision of and accessibility to fundamental
rights by undocumented immigrants has been structured around the following
four thematic categories: 1) legislative and policy local and regional actions, 2)
consultation, special services and informal structures, 3) legal advice and
counselling, and 4) monitoring, evaluation and networking. The practices
gathered below present one and/or more of the following features:
1) They are primarily intended to facilitate access to and ‘find solutions’ for the
provision of fundamental socio-economic rights to undocumented migrants
through the (direct or indirect) involvement of LRAs. Some of them focus on
specific categories of people presenting higher degrees of vulnerability such
as women and children.
2) They are driven by a social inclusion and rights-based (service provision)
policy approach, which is founded on an understanding of the intrinsic
relationship (in their everyday life) between an effective delivery of
fundamental rights and the EU Charter, social justice and inclusion and urban
well-being/stability of all residents, independently of nationality and
legal/administrative status.
3) They present an ‘experimental’ and imaginative nature and alternative
(material) scope in the delivery of fundamental rights to undocumented
people which sometimes moves away from or even directly contradicts the
predominant national government policy agenda and state-centric politics on
irregular immigration. These legislative and/or policy interventions depart
from (and challenge) the attributed (delegated) tasks of immigration
management/control and/or lifting the requirement to check documentation
as a condition for having access or the duty to denounce by education, health,
housing or labour market professionals.
4) Some of these practices occur not only in the framework of powers attributed
to
LRAs
and/or
competences
within
the
national
multigovernance/constitutional setting, or through the setting up of ‘formal’
services designed for this group of people, but also at times through informal
practices and interventions and in other cases non-official or invisible
structures.
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5) They often entail the cooperation, partnership and assistance with other local
and regional actors from civil society organisations (such as migrants’ rights
or migrants-self organisations) and the social partners (like trade unions).
6) They show an increasing trend towards the development of ‘networking’
strategies with other authorities at local, regional, national and European
levels in the context of an emerging multi-governance agenda on
fundamental rights in the city.
This File Note uses the term ‘LRAs practices promoting fundamental rights
access by undocumented immigrants’. It intentionally avoids speaking about
‘good’ or ‘best’ or ‘promising’ practices as such qualification would entail a
rather complex exercise, possibly based on a methodology containing subjective
considerations concerning the ‘standards’ against which to evaluate the
practice. 68 It would be extremely difficult to scientifically measure the actual
practical and positive impact of a particular practice in the actual delivery of
fundamental rights protection to undocumented immigrants and gauge its
transferability to other local and regional contexts.

4.1 Legislative and Policy Local and Regional Actions
Experimentation represents a key factor driving innovative legislative and policy
actions by LRAs in fundamental rights delivery to undocumented immigrants.
Within the context of their attributed public policy competences, which often
correspond to the provision of services in areas such as education or health,
several instances show how some LRAs have actively intervened through the
enactment of laws and policies in granting access to fundamental rights to
undocumented people. These interventions do not always correspond with the
set of priorities and policy approaches adopted at national level. The right to
education constitutes an illustrative example of this practice.
Several LRAs have recognised and granted the right to have access to education
to undocumented migrants irrespective of national policy approaches. For
example, several cities in Italy69 (Florence, Torino and Genoa) have publicly
provided extended access to education by undocumented children compared to
national legislation by granting all children the right to attend nursery school
regardless of migration status.70 A similar situation has occurred in Germany.
Since 2009 regions like Hesse took the initiative to allow children to enrol in
school without proof of local residence and freeing school principals from the
obligation to denounce undocumented migrants as envisaged in national
immigration law. 71 Other municipalities like Frankfurt, Hamburg and Munich
have followed the same approach in lifting the obligation on the staff working in
the education sector to report undocumented children in schools. Some cities in
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the Netherlands have similarly embarked on imaginative ways to ensure access
to education by undocumented children by covering extra expenses for children
unable to pay. A Dutch cooperative “Learning Without Papers” asked local
governments in the Netherlands to make education for undocumented children
practically accessible by providing financial help. Many local governments have
agreed to support undocumented children for extra expenses necessary for their
education such as materials, sport clothes, as well as fees for school trips.72
The domain of health care has experienced rather active and dynamic legislative
and policy interventions by LRAs. Italy constitutes a case in point where
regional governments have taken legislative steps to advance the fundamental
rights of all migrants irrespective of the administrative status. 73 Regions like
Tuscany have implemented more generous policies than the current national
immigration law contemplates in the context of the so-called “Community
Health Partnership of the north-west zone of Florence” (Società della Salute),
which includes eight municipalities.74 Tuscany passed a regional law in 2009
that addressed the treatment and status of undocumented migrants. Special
emphasis was put on the human rights of all immigrants, and in particular those
socially excluded, and the granting of free access to healthcare and other forms
of socio-sanitary assistance, such as meals at municipal cafeterias and beds in
shelters. The Marche region has a similar law.75 In Belgium, the city of Ghent
provides emergency re-housing facilities for the most urgent cases, victims of
‘slumlords’ and exploitative renters funded from the local budget.76 In Spain,
undocumented migrants have access to the national healthcare system and
education (pre-school, primary and secondary), under the same conditions as
nationals and documented persons, with the only requirement being to enrol in
the local registry denominated as padrón.77

4.2 Consultation,
Structures

Special

Services

and

Informal

LRAs have also been active in the provision of consultation and targeted public
services for the provision of fundamental rights. This has been for instance the
case in the area of access to health care. In Germany, consultation services have
been set up with a particular focus on undocumented women. The Department
of Health of the City of Frankfurt joined with Maisha (Selbsthilfegruppe
Afrikanischer Frauen in Deutschland),78 an African women’s NGO in the city,
to provide health services for undocumented migrants. The centre offers
anonymous medical consultations and treatments for migrants fearful of
detection. Targeted services are offered to migrant women; those working in
prostitution can receive information on the prevention of sexually transmitted
diseases and specific consultation hours are available for African and Roma
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women. Following this initiative, several other municipal authorities have
followed suit establishing similar projects offering ‘Humanitarian Consultation
Hours’ (Humanitäre Sprechstunde), with low-threshold drop-in centres
providing medical consultation and basic health services specifically to irregular
migrants now existing in Munich, Dusseldorf, Berlin and other major cities.79
Consultation is offered free of charge, while patients are expected to contribute
to medical treatment according to their means. In cases of serious health
problems, the facilities would either refer patients to a cooperating network of
specialists, and/or check the possibilities for regularisation based on medical
grounds.
In Belgium access to mainstream healthcare services is facilitated by special
services at local public social welfare offices (CPAS – Centre Publics d’Action
Sociale /OCMW – Openbaar Centrum voor Maatschappelijk Welzijn).80 They
are responsible for facilitating access to healthcare services for persons without
health insurance coverage. Acknowledging the specific health needs and social
situation of undocumented migrants, the social welfare office of Molenbeek
created a specific unit for health care assistance to undocumented migrants. The
service is delivered by social workers who are aware of the health needs and
vulnerabilities of undocumented migrants. Another positive example is the
health service department of the CPAS in Liege, created in 2004, which is
responsible for ensuring the correct enforcement of the provision of healthcare
services to undocumented migrants and destitute persons. They assess the
administrative situation of the migrant, refer the case to the appropriate
institution for the payment of the medical costs and prepare a referral document
to the mainstream care system to facilitate the administrative process. The
creation of this mediation service has been encouraged and well received by
NGOs working on the issue of health. Following this initiative, the NGO
Médecins Sans Frontières withdrew its services in the city of Liege and passed
all responsibility concerning healthcare for undocumented migrants to the
mainstream health system.81
There are also some examples in the field of housing that merit attention. In the
Netherlands, in 2005, the Dutch non-profit organisation STIL started a shelter
for undocumented women and children called Fanga Musow (“Strong Women”)
with the support of the Utrecht city government. This initiative was set up
specifically for undocumented women, who due to their irregular migration
status are disproportionately vulnerable to violence and exploitation and face
difficulties in accessing basic social services. Fanga Musow offers women and
children safe and stable accommodation, financial help, legal assistance,
education and medical services.82
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There are also cases where the municipalities are relieved from establishing
formal public services, especially for undocumented immigrants, by relying on
and supporting the informal provision of rights to undocumented persons by
public service and social work organisations showing a flexible and intentionally
vague material and personal scope of services and clients. Germany constitutes
an interesting example in this respect. 83 The “Anonymous advice centre for
sexually transmitted diseases including AIDS” (Beratungsstelle zu sexuell
übertragbaren Erkrankungen (STD) einschließlich Aids) is an immediate
medical support programme provided by the municipal health department in
Cologne. Wilmes (2011) has found that it takes a flexible approach to the
patients and the illnesses treated, which in practice (yet unofficially) include
female undocumented migrants. 84 Another case is the Malteser Migranten
Medizin (MMM),85 a social work organisation, in Cologne has provided since
2005 medical assistance to individuals lacking health insurance and necessary
economic means. They have played a key complementary function in parallel to
the formal healthcare system by filling the gaps for vulnerable groups such as
the undocumented. Wilmes (2011) has noted that these unofficial services or
‘foggy organizational structures’ are “useful for the municipality in terms of
being relieved from the obligation to create special services for undocumented
persons, which would be difficult in the context of formal structures, also
because of possible public disapproval in terms of communicating moral
judgments patters, which can then usually be avoided”.86 This, she argues, is
beneficial for the city which sees these organisations as “useful deviations”
because they play a key role in facilitating growth and stability and providing
formal basic services for the undocumented.

4.3 Legal Assistance and Counselling
LRAs can also play a central role in the provision of legal advice and assistance
directly or by supporting the work of trade unions and civil society
organisations. In the city of Ghent in Belgium, free legal advice is offered to all
migrants, documented or not. This legal advice is supplied by Information Point
Migration, which is organised by the Integration Service of the city of Ghent and
is funded by the local government.87
The role played by civil society and social partners, sometimes in cooperation
with LRAs, in access to justice has been recently recognised by the FRA
(Fundamental Rights Agency) in its report “Migrants in an irregular situation
employed in domestic work: Fundamental rights challenges for the European
Union and its Member States”.88 The report also identified “promising practices”
in the field of legal assistance to undocumented immigrants through the action
by a trade union ‘Ver.di (Vereinte Dienstleistungsgewerkschaft – United
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Services Union) in Germany which offers legal assistance and representation to
undocumented migrants in labour court proceedings.89
The function performed by civil society organisations can be indeed equally
central in ensuring access to justice and effective remedies by undocumented
immigrants. As a way of illustration, in the United Kingdom, Kalayaan, a
registered charity that has provided advocacy and support services in the UK for
migrant domestic workers since 1987, was acknowledged by Cities of
Migration 90 for playing a fundamental role in ‘putting justice to work for
domestic caregivers’. 91 Kalayaan receives a proportion of its funding from a
London council (the Royal Borough of Kensington and Chelsea). In the same
vein, the city of Barcelona in Spain provides free legal advice to all migrants
through a Latin American civil society organisation Fedelatina (Federación de
Entitades Latino-Americanas de Cataluña) on legal and labour-related matters.92

4.4 Monitoring, Evaluation and Networking
LRAs, and in particular cities, are well-placed to monitor, evaluate and foster
municipal implementation of providing fundamental rights to undocumented
immigrants on the ground. The network of towns and cities for human rights in
Catalonia (Spain) has developed since 2003 the Charter of Towns and Cities on
Human Rights (La Xarxa de Pobles i Ciutats pels Drets Humans). The CLRA
Resolution on “The role of local and regional authorities in the implementation
of human rights” of March 2010 identified this initiative as an excellent example
of ‘strategic planning’ and ‘self-evaluation’. 93 The signatory cities (a total
number of 147 towns and cities in the province of Barcelona) have committed
themselves to establish a commission to evaluate every two years the activities
and programmes carried out by the signatories in the implementation of the
ECHR in their local and municipal context in light of a number of commonly
agreed strategic objectives.94 The findings will then be published and followed
up by a new working programme establishing specific objectives for the coming
year and targeted activities intended to meet them.95 The goal is to develop a
concrete agenda for local human rights. The agenda will include not only actions
focused on training on human rights but also the provision of information and
awareness-raising regarding the Charter. 96 The same CLRA Resolution
highlighted as another example of municipal initiatives on human rights the peer
review activities carried out by municipalities in Sweden on the implementation
of the Convention on the Rights of the Child.97
A similar initiative has taken place at EU level. The Charter of Towns and Cities
on Human Rights also promotes the support of cities and towns for the so-called
European Charter for the Safeguarding of Human Rights in the City, which is
promoted by the town hall or ajuntament of Barcelona (Spain).98 The Charter,
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which is not legally binding, was originally approved in 2000 at Saint Denis
(France), and has now been signed by 350 cities. The origins date back to 1998
when the city organised an event commemorating the 50th anniversary of the
ECHR and adopted the so-called ‘Barcelona Compromise’, in which a number
of cities committed themselves to respect human rights in their local and
municipal spheres of action. A follow-up action was the setting up of a
committee that drafted the Charter, which was originally approved by 70 cities.
Every two years a conference is held at which the participating cities present and
exchange their experiences in implementing human rights and adopt general
conclusions including commonly agreed decisions, goals and ways forward. The
main objective is to bringing about “new and more effective ways of achieving
the enjoyment and guarantee of human rights in cities.”99
Although the charters highlighted here do not, for the large part, refer
specifically to undocumented migrants, they have an explicitly broad scope,
covering all inhabitants irrespective of nationality. They also include an explicit
focus on vulnerable groups - for instance the Charter of Towns and Cities on
Human Rights calls for “the most vulnerable groups and citizens to enjoy special
protection” (Art. IV.1) – and could therefore serve as a platform for increasing
awareness of the rights of irregular migrants and for mainstreaming such
considerations into the everyday politics of local and regional authorities.
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5. Conclusions and Points for Reflection
This File Note examines the role of LRAs within the wider context of EU and
national policy and practices affecting the rights of irregular immigrants. LRAs
are on the frontline of promoting processes of social inclusion and well-being
and ensuring the protection of fundamental rights and human dignity to all
residents independent of nationality and immigration status. This is particularly
important as regards the weakest sections of local communities, those
undocumented migrants facing acute degrees of insecurity and vulnerability and
at risk of social exclusion. The note reveals the ways in which a securityoriented policy approach makes the effective delivery of fundamental rights a
profound challenge on the ground and highlights practices and specific examples
of activities of LRAs to overcome these obstacles.
We present below six key findings of this report and suggest a number of points
for further reflection:
1. The security and migration control focus that shapes policy interventions of
EU and national governments on irregular immigration contradicts policies
designed to promote societal inclusion and protection and ensure delivery of
fundamental rights contained in the EU Charter. The exclusionary effects of
the prevailing EU policy approach are displayed most visibly in the urban
setting through poverty, discrimination and social exclusion.
• How can the EU Charter be positioned as the starting point and at the
centre of efforts to respond to the public policy dilemmas stemming from
the phenomenon of irregular migration at local and regional levels?
2. There are serious questions regarding the cost/efficiency balance of EU
budgetary expenditure on migration management and border control policies.
Although the effectiveness of new security and surveillance technologies as
well as border control practices (such as those employed by Frontex) have
yet to be demonstrated, they feature as key priorities under the proposed new
Financial Framework 2014-20. In the meantime, local level service providers
are coming under increasing financial strain to effectively deliver
fundamental rights.
• What role could LRAs play in the future in shaping EU budgetary
priorities in the field of migration? Is there a way to ensure that EU
funding is more directly channelled to fulfilling the objectives of
fundamental rights delivery to the most vulnerable on the ground?
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3. LRAs are the first level at which compliance with obligations deriving from
the EU Charter can be guaranteed, making the ‘principle of subsidiarity’
especially salient. Yet, little attention has been paid so far at EU level to the
role of LRAs in devising, implementing and evaluating/monitoring these
policies from a fundamental rights perspective.
• How can LRAs add value to EU level policy-making processes
surrounding irregular migration and implementation of the EU Charter
with respect to undocumented migrants? For instance, how could they be
more actively involved in monitoring and evaluating EU irregular
immigration policies and the use of EU funding (solidarity funds) to better
assess the added value of such funds on the ground and their effectiveness
in meeting the needs of specific vulnerable groups, particularly in the field
of basic service provision?
4. Data and research indicate that irregular migrants are overrepresented among
the EU population affected by poverty and social exclusion. Unintended sideeffects of control-oriented policies aiming to curb irregular immigration can
have severe consequences for the safety, dignity and fundamental rights
situation of undocumented migrants.
• What are the experiences of LRAs in addressing the social exclusion
obstacles associated with irregular migration? How do irregular
immigration and borders policies interact with the social inclusion work
of local and regional actors and authorities in fulfilling their commitments
and responsibilities to protect the fundamental rights of undocumented
people?
5. Informal practices by service providers as well as civil society and migrant
organisations acting beyond their formal remit play a key role in providing
unofficial channels of solidarity and access to rights for irregular migrants.
• How can LRAs further ensure that the provision of basic services (health,
education, shelter etc) is interpreted in a less restrictive fashion, and that
degree of vulnerability rather than migration status is the defining factor
for receiving basic social assistance and services that underpin access to
justice and fundamental rights?
6. An overview of practices highlights the crucial role of partnership for the
delivery of fundamental rights for irregular migrants. LRAs can expand their
outreach and impact when they join forces/support the work of bodies
representing civil society, such as NGOs (including migrant organisations)
and social partners.
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• What mechanisms are available to LRAs to foster this partnership
approach and to encourage “a culture of multilevel promotion and
protection of rights”? 100 For instance, could financial resources be
channelled more effectively? How can networks of LRAs, service
providers, NGOs and civil society actors be fostered at local, regional and
EU level?
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